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CABINET-IN-CONFIDENCECnDV Nn 48C A B I N E T M I N U T ECanberra, 7 May 1991N0. 15164Memorandum 7909 - High Court Case: Mabo v. Queensland:Possible Commonwealth Intervention onIssues Including
Recognition ofIndigenous Land RightsThe Cabinet agreed that the Commonwealth notintervene in the forthcoming hearing in the High Court ofMabo v. Queensland./\\-QM/upSecretary to CabinetTh»; document -s me
pwpeny ul the Aunmuun Guvnmmenl and 1: not lo be copied or reproducedCABINET-IN-CONFIDENCE



} 0CAHINET-INYCUNFIDENCEMEMORAND.UM' No 79”FOR CABINET <:m=v~ No, ’TitleD818OriginatingDepartmenqs)Cabnnet orMi|SlBYi8|Authonty forMemorandumPurpose ofMemorandumIIEM5HIGH COURT CASE:
HABO V. QUEENSLAND:‘ POSSIBLE QIHDIWEALTH II'l‘BIU7Bll'l'IOH OI ISSUES\ INCLUDING RECOGNITION OI? INDIGENOUS LAID RIGHTS2 Hay 1991Attorney-Genera1‘s Department, Department of thePrime
Minister and Cabinet, Aboriginal and TorresStrait Islander Cormnlssion.1 N/A!‘ To provide background information andconsideration of issues involved. Instructionsare required as a matter of urgency if theCommonwealth is
to comply with a requirementrqument by 23 Hay 1991 ' ' to/{:1f>?;§;>»-‘SJ’-IL:’.’>grovide the High Court with an outline of its, 4 ‘ '~ 1‘ \LegislationConsultation. Departmentsconsuited. is thereagreement?Cost:. Th|s scal
yearyear 2_ year 3NilDepartment of Administrative Services, Departmentof the Arts, Sport, the Environment, Tourism andTerritories, Department of Defence, Department ofj Employment, Education and Training,
Department of5 Finance, Department of Foreign Affairs and Trade,Department of Primary Industries and Energy, andDepartment of Industry Technology and Commerce.‘ Do — see paragraph 32not ApplicableH355 as
YmsaMoment ts the umpully 0| me Ausnahan Government and .5 nu! In 1» cnnlnd [,1 murouucedCABINET-IN-CONFIDENCE



CABINET-IN-CONFIDENCE2BACKGROUNDOn 28 May 1991, the High Court will be invited by the plaintiffsin   to hold that two of theplaintiff Murray Islanders have traditional legal rights to landthat are recognised in
Australian law.2. The plaintiffs are expected(a)the High Court was wrong into argue:1979 to hold that it wasfundamental to the Australian legal system that theAustralian colonies became British possessions by
settlementrather than settled by conquest;(b)that the plaintiffs have proprietary interests in plots ofland on the Murray Islands based on "communal native title“or they have customary landrights in relation to that land.The
former was expressly rejected by the Northern TerritorySupreme Court in 1971 but the High Court regard it as an openquestion;(c)that Queensland is under a fiduciary duty/trust to theplaintitfs and therefore bound not to act
contrary to theirinterests;(d)that the Commonwealth, not Queensland, has primary ownershipof the Murray Islands: onlythe constitutional power tothe Commonwealth therefore hasaffect the plaintiff's rights:the
Commonwealth is bound under the Constitution to pay "justterms" where those rights have been affected by an"acquisition";(e)that a number of QueenslandTorres Strait Islanders arenumber of Commonwealth Actsms 3.
The High Court is likely tosupport of recognition of somethe nature of that recognitionrecent years, courts in Canadalaws relating to Aboriginals andinvalid as inconsistent with aon the same subject.be sympathetic to
arguments inform of land rights. However,is difficult to predict. Inand the United States haveacknowledged the existence of a form of native title, therebyrecognising pre—existing rights to land. Those courts have alsoheld
that a fiduciary relationship may exist between thegovernment and indigenous peoples in certain limitedcircumstances.4. The extent of any potentialimpact beyond the particular caseis also unclear. Traditional land tenure
systems in the TorresC/-XBINET-IN-CO|'\lFlDENCE



CABINET-IN-CONFIDENCEaStrait islands, as was found in the judgement of the QueenslandSupreme Court when considering the plaintiffs arguments on thefacts of the Mabo case, have a number of similarities
withEuropean COCepts of ownership and inheritance, unliketraditional Aboriginal relationships with land.5. The plaintiff's arguments may have implications for landownership, and possibly affect the powers of the
Commonwealth,State and Territory Parliaments and the proprietary rights ofCommonwealth, State and Territory governments (see paragraph 6).On the other hand, it is possible that the impact might belimited to
unalienated Crown land. Even so, this could haveimplications for the exploitation of mineral, forestry and otherresources of those lands.6. A finding of some form of native title in the nature of aproprietary nature would oblige
the Commonwealth to pay justterms for acquisition of Aboriginal traditional lands in theStates but not in the Territories (section 5l(xxxi) of theConstitution). However, a finding of native title in the natureof a non-proprietary
right to use and occupy land (as has beenfound in the United States and Canada) would be unlikely toinvolve an obligation to pay just terms. In the United States,however, the taking of land to which Indians had native
titledoes not require payment of just terms notwithstanding a similarconstitutional guarantee.7. A finding of fiduciary duty might give rise to an obligationto pay compensation where that duty is breached. Recognition ofnative
title would be a factor in establishing such a duty.Recognition of native land rights or of a fiduciary duty maytherefore assist the Northern Land Council in its claim to setaside the 1978 Ranger Agreement in which the Council
is claimingS200m in damages from the Commonwealth. Should the Councilsucceed, the miner has foreshadowed a claim by it against theCommonwealth of $BOOm.8. A finding for the plaintiffs should not, as a matter of
law,threaten the Crown's sovereignty over Australia. However,Aboriginal groups may rely on recognition of land rights by the"dominant power" to advance claims for self-determination,although recognition of indigenous
land rights in the UnitedStates and Canada has not been regarded as supporting suchclaims.CABINET-IN-CONFiDERCE



CABINET-IN-CONFIDENCE49. If there is a recognition of native land rights by the Court,the nature and extent of rights exercisable by individuals orgroups would of course have to be established by evidence ineach
case.l0. Subject to the Court's finding on fiduciary duty, AustralianParliaments should be able to overcome any perceived problemswith recognition of native land rights. Further, anyrecognition would probably be limited to
those indigenous rightsexercised prior to European occupation.OPTIONSll. The options are:(A) intervene to argue for the status quo;(B) intervene to argue in support of some recognition ofnative land rights;(C) intervene to
argue some aspects of the status quo andsome recognition of native land rights;(D) do not intervene.CONSIDERBTION OF THE ISSUESQmm ml2. Disposition of land in Australia has proceeded on thebasis that Australia
was settled, and that no native land rightsor fiduciary duties/trusts exist. The Commonwealth has neverclaimed to be the original owner of land in any of the States asagainst the Crown in right of the State.Arguments for:13.
The granting of land rights to Australia‘s indigenouspeoples should be considered as a political decision forgovernments and legislatures and not for the courts to resolve.The sensitive political issues which necessarily arise
fromconsideration of Aboriginal land rights are more appropriatelydealt with in fora other than the courts.14. The Commonwealth has provided a suitable regime for thegranting of land rights in the Northern Territory through
theAboriginal Land Eights (Northern Territory) Ac: 1916. It hasalso legislated for a land grant in the Jervis Bay Territoryand, at the request of the Victorian Government, tor the grantof title to 2 small parcels of land in that
State. Otherwise,legislating for land rights within States is under currentpolicy a matter for the States. Arguing for the status quo isCABINET-IN-CONFIDENCE



CABINET-IN-CONFIDENCE5therefore not inconsistent with a desire to provide for landrights but in a manner of the Government's choosing.15. Arguing in support of the status quo would be consistentwith the
Commonwealth's defence in the Northern Land CouncilCase (see paragraph 7 above).16. The risk of detriment to Commonwealth interests (seeparagraphs 5-B above) obliges the Commonwealth to take advantageof the
opportunity of influencing the outcome of the Court'sconsideration of the issues.Arguments against:l7. The Commonwealth has acted to implement, or to encouragethe States to implement, land tights through legislative
action.It has also acknowledged prior possession of land by Aboriginaland Torres Strait Islander people (in a motion moved by theGovernment in both Houses on 23 August 1988 and in the proposedPreamble to the 1989
ATSIC Bill) which were widely seen as aclear statement of the Government's acceptance of the concept ofprior possession. For details, see Attachment_A. Criticism ofa decision to argue in favour of the status quo as
indicating alack of commitment to that position can be expected.18. It would also have a negative impact on the process ofAboriginal reconciliation if the Government were to be seen asadvancing a reconciliation process on
the one hand andintervening to argue that the plaintiff's arguments are withoutsubstance. An outline of the reconciliation process is atAttachmenI_B. IibiArguments for:19. Commonwealth intervention in support of native
land rightswould be seen by Aboriginal and Torres Strait Islander people,and other people in the community sympathetic to theirsituation, as an indication of the Government's commitment toAboriginal land rights and
consistent with its actions referredto in paragraph l7 above. The Government has developed aframework for a process of Aboriginal reconciliation to becomplemented by a renewed commitment to address
Aboriginaldisadvantage. Intervention would be perceived as complementaryto the reconciliation process.CABINET-IN-CONFIDENCE



CABINET-IN-CONFIDENCEs20. The most practicable course may be the Commonwealth tosupport recognition of land rights while at the same timeseeking to safeguard Commonwealth and third party interests.For
instance, it may be possible to argue for the recognition atcommon law of land rights but that those rights have beenvalidly extinguished in respect o£ all land other thanunalienated Crown land. Intervention would allow
theCommonwealth to influence the development of the doctrine.Arguments against:21. Notwithstanding what is said in paragraph 20, it may notbe possible to develop a coherent argument on land rightswithout addressing
the settlement issue, or more importantly, tosafeguard Commonwealth and third party interests withoutopposing the plaintiffs on fiduciary duty/trust.22. The Commonwealth could be required by the Court to commenton
propositions which could lock the Government in at a timewhen the reconciliation process is just getting underway.Intervention could also raise expectations among Aborigines asto the outcome of the reconciliation process.
It could alsohave the effect of encouraging opposition to the reconciliationprocess.23. The argument referred to in paragraph 13 is also relevant.Support for native land rights could be expected to becriticised by State and
Territory Governments.24. If intervention was based on support of native land rightsprovided it did not involve alteration to existing proprietaryor other legal rights, it could be regarded with scepticism andcynicism by
Aboriginal and Torres Strait Islanders. 25. It would be possible to intervene to argue, for example:(a)Australia was settled, not conquered;(b)the common law recognises native land rights. However, thoserights have been
extinguished with the possible exception ofunalienated Crown land. (Arguments for, see paragraphs 19,20; arguments against, see paragraphs 5-7, 15, 21-24);(c)no fiduciary duty/trust exists. (Arguments for, seeparagraphs
5-7; arguments against, paragraph 10);(d)Queensland, not the Commonwealth, is the original owner ofthe Murray Islands;CABINET-IN-CONFIDENCE



CABINET-IN-CONFIDENCE7(e)no submissions would be put to the Court on the inconsistencyof Queensland laws issue.It is possible that the Court would accept some of theseargument, while rejecting others. It is also
possible that anadmission on the part of the Commonwealth of native land rightswill lead to some form of fiduciary duty/trust. mmtimArguments for:26. As outlined above, intervention on any basis could be seenas
contentious - the potential disadvantages for theCommonwealth in each case are outlined above. Moreover, it isnot clear that intervention by the Commonwealth would affect theoutcome.Z7. By not intervening, the
Commonwealth preserves its optionsfor responding to the outcome and retains the flexibility todecide the manner of that response if it is considered necessaryto do so.28. If as appears to be the case, no other State or
Territorygovernment intervenes in support of Queensland, non—interventionby the Commonwealth should not be criticised given that theimplications for those Governments are as great if not greaterthan for the
Commonwealth.Arguments against:29. If the Commonwealth has a strong policy position on theissues, it should avail itself of the opportunity to influencethe outcome of the Court's consideration of the
issues.CONCLUSION30. It is necessary for an early decision to be made onwhether the Commonwealth should intervene and on what grounds,because an outline of the Commonwealth's argument would have tobe filed by
23 May 1991.31. If option (B) or (C) is preferred, it is proposed tosubmit to the Prime Minister, the Attorney—General and theMinister for Aboriginal Affairs an outline of the proposedarguments for clearance as soon as
possible.COORDINATION32. Full coordination comments are at Attachmen1_Q.The Department of the Prime Minister and Cabinet favours option(D). ATSIC favours option (B).CABINET-IN-CONFIDENCE



CABINET-IN-CONFIDENCEBATTACHMENT BRECOGNITION OF PRIOR POSSESSION OF LAND BY ABORIGINAL ANDTORRES S'l'R.RI'l' ISLBNDER PEOPLEIn addition to implementing, or encouraging the States
toimplement, land rights through legislative action, theCommonwealth has been prepared to acknowledge prior possessionof land by Aboriginal and Torres Strait Islander people. Inparticular:(a) on 23 August 1988, as the
first item of business in bothHouses in the New Parliament House, the Governmentsuccessfully moved a motion which acknowledged, not onlyAboriginal and Torres Strait Islander prior occupation ofAustralia, but that they
“suffered dispossession anddispersal upon acquisition of their traditional lands bythe British Crown": and(b) the Government included a Preamble in the Aboriginal andTorres Strait Islander Commission Bill which stated,
interalia, that “the people whose descendants are now known asthe Aboriginal and Torres Strait Islander peoples ofAustralia were the prior occupiers and original owners ofthis land", going on to note that “they were
dispossessedby subsequent European occupation and have no recognisedrights over land yet recognised by the Courts other thanNthose granted or recognised by the Crown .2. In introducing the l9B9 ATSIC Bill
(subsequently enacted)into the Senate, Senator Tate noted the comment of the SenateSelect Committee on the Administration of Aboriginal Affairsthat "a preamble is of no legal force by itself” but is"generally treated by the
courts as an aid to ascertaining theintent of the Parliament in making a particular piece oflegislation". Senator Tate also quoted from the speech of thethen Minister, Mr Hand, in introducing the 1988 Bill (which hadbeen
overtaken by the 1989 Bill) in which he had stated that"The Government's intention has ... always been that thelanguage of the Preamble would be neutral and have noconsequences for present or future litigation in relation
toCABINET-IN-CONFIDENCE



u CABINET-IN-CORFIDENCE9BTTACIIMENT Bland claims. The language was, and is, in no way intended torecognise land rights claimed to exist, to create new rights forland or compensation or to remove or qualify rights
underexisting law. Nor was it, or is it, intended to restrict anyfuture developments in the law.".3. The Preamble was deleted from the Bill by the Senate.C/‘.B!NET-IN-CONFIDENCE



CABINET-||\'—CONFlDENCE10BTTBCHHENT BABDRIGINLL RECONCILIATIONIn December 1990, the Government gave in—principle support to aprocess of reconciliation between Aboriginal and Torres StraitIslander
people and the wider community.2. The reconciliation process has two main components:(a) a decade long commitment to raising the level of awarenessof non—Aboriginal people about Aboriginal history,cultures,
dispossession, continuing disadvantage and theneed to address that disadvantage:(b) wide consultation with Aboriginal and Torres StraitIslander people to get their views on whether they believereconciliation would be
advanced by a formal document orinstrument of reconciliation, on the nature of thatinstrument and the process for concluding it.3. The Government intends that the reconciliation process beaccompanied by action to rebuild
a national commitment fromgovernments at all levels to cooperate in addressing the land,health, education, housing, infrastructure, employment andeconomic development needs of Aboriginal and Torres StraitIslander
people in the decade leading to the centenary ofFederation. This objective would be advanced through theself-determination mechanism of the Aboriginal and Torres StraitIslander Commission (ATSIC).4. The
Government's view is that a large measure of communitysupport and cross-party political endorsement would be necessaryto achieve an instrument of reconciliation or other formaldocument, but is confident that the
reconciliation process canlead to this outcome. However the Government considers that theprocess of reconciliation may be as important as the finaloutcome and initial focus would be on the process rather than ona
document.CABH\!ET-IN-CONFIDENCE



CABINET-IN-CONFIDENCE11ATTACHMENT B5. In April 1991 the Government decided to proceed forthwith indrafting the legislation to establish a Council for AboriginalReconciliation. The Council will exist until 1 January
2001 andwill consist of about 25 prominent Australians. About half themembers will be Aboriginal or Torres Strait Islanders. Memberswill include church, business, trade union, ethnic and othercommunity leaders and the
Chairperson and Deputy Chairperson ofATSIC.6. The legislation to establish the Council and commence thereconciliation process will simply establish the framework forthe public awareness activities, the reconciliation
initiativesand the consultation process on the need for a document. Itwill not determine the sort of document that may arise or onwhat ought or ought not be included in any final document, asthis would pre~empt Aboriginal
and wider community consultation.7. The Council will be responsible to the Prime Minister throughthe Minister for Aboriginal Affairs, in his capacity as MinisterAssisting the Prime Minister for Aboriginal Reconciliation,
andwill be supported by the Aboriginal Reconciliation Unit locatedwithin the Department of the Prime Minister and Cabinet.CZRE;{NET-EN-CONFIDENCE



CABINET-IN-CONFIDENCE1 2 .ATTACHMENT C NI55.. ..DAS notes that the memorandum mentions the impact a courtdecision in favour of the plaintiffs could have for theadministration of unalienated Crown land. These
landsare currently administered by DAS. The implications arepotentially far reaching but not quantifiable before theCourt reaches a finding.2. DEET wishes to make no coordination comment giventhat the issue does not
relate to any direct DEET interests. mlmm13. DPIE supports Option (D) - No intervention.DPIE agrees with the view that non—intervention would permitthe Commonwealth to preserve its options for responding to anyfuture
decision by the High Court and minimises the risk ofpotential conflict with the position the Government iscurrently pursuing in relation to the Aboriginalreconciliation process. 4. There are no specific Defence issues involved
in thismatter and the Department of Defence offers no comment on thequestion of intervention. However, it notes that Defence isa major occupier of Commonwealth-owned land and could beadversely affected by
recognition of some form of native titleor fiduciary duty. In addition, there is extensive Defenceuse of State and Territory Crown land for purposes of training °i‘i.*%>‘1“’l’\FE“t‘*l‘|f‘\‘i-‘E§‘(5‘r‘\f#"i?3E‘(‘\I‘C°F‘£



CABINET-IN-CONFIDENCE13.ATTACHMENT C .HE. iriS. From the perspective of its portfolio responsibilitiesthe Department of Foreign Affairs and Trade sees no objectionsto the Commonwealth pursuing Option D on the
ground that itbest preserves the Commonwealth options in the longer term.The Australian Government has expressed support forthe principle of land rights for indigenous peoples ininternational forums. However, the
Department sees no clearadvantage for the Commonwealth to intervene in support of theplaintiffs in the present case and it is the Department's viewthat the Commonwealth's policy objectives in this area arebetter achieved
in other ways. At the same time we note thatit would be open to the Commonwealth to welcome any decisionby the High Court which was supportive of the Government'sposition on indigenous land rights.Qggartment of
Finance6. Finance notes the direct potential for large amountsfrom the Budget should there be a finding in favour of landrights. Finance therefore favours:. Option A as the safest protection against suchfinancial calls; or. a
cautious approach through Option C should theCommonwealth wish to pursue a measure of supportfor land rights.CABINET-IN-CONFIDENCE



CABINET-IN-CONFIDENCE14.ATTACHMENT C d‘ .7. Coordination comment to {allow as corrigendum.Jlapartment 0 - teszhnvlvmand CommezgeB. Any coordination comment to follow as cortigendum.C./»‘».BH\‘ET-{N-
CONFEDENCE


